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Practical answers 


to your questions 


Are you considering major changes 
in your library because of a new part- 
nership? Wondering about the value 
of some of your books for inventory 
purposes? Talk to the man from 
BANCROFT -WHITNEY. He can give 
you a sound appraisal. 


Need more shelf space? Will that 
new set you are considering require 
additional shelving? Or can you 
make room for it just by rearrang- 
ing your present library and discard- 
ing obsolete material? For practical 
suggestions, ask the man from 
BANCROFT- WHITNEY. 


Looking for a new location? Help- 
ing a young lawyer. pick his first 
location? Discuss it with the man 
from BANCROFT-WHITNEY. He 
travels continuously through every 
town for miles around you and 
probably has just the information 
you want. 


Watch for this man. He is much 
more than “‘a salesman” and the few 
minutes you spend with him can be 
of great practical help. 
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The President’s 


By AUGUSTUS F. MACK, JR. 
President, Los Angeles Bar Association 


President Gus Mack 


1958 is fresh upon us and brings with 
it an event of great importance to all 
lawyers in California and of particular 
significance to the Bench and Bar of 
Los Angeles County — the 81st Annual 
Meeting of the American Bar Assoéiation 
at Los Angeles. 

It is the first time since July 1935, 
when Joe Crider, Jr. was president of 
the Association, that Los Angeles has been 
the host city to one of the acknowledged 


great annual conventions of our country. Many of you will vividly 


recall the pleasant sessions twenty-three years ago. 


This year the Meeting formally opens on Monday, August 25, 
with the first session of the General Assembly and continues 
through Friday afternoon, August 29. Headquarters will be at 
The Statler-Hilton Hotel, with meetings of the various Sections 
and other groups there and at other locations in the down-town 
area. We expect 5,000 or more American Bar Association mem- 
bers together with their wives and families in many instances; 
it is reasonably believed that attendance will break all records. 
Plan now to be there and enjoy it throughout. 

There is professional activity—lots of it—at the Convention. 
It is a veritable three-ring circus with events of interest for all. 
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There is also play, and that is where we come in. Customarily the 
local bar association arranges for and provides all entertainment 
and various courtesies. All this means long hours of planning, doz- 
ens of committee meetings, the raising of funds, and cooperation 
of all concerned. 


It is up to the Los Angeles Bar Association, as the county-wide 
Association, to assume the responsibility of hosting the 8lst An- 
nual Meeting. Toward that end we started working on the project 
last May and have evolved a strong working organization of 
necessary committees with a total membership of over 300. The 
Lawyers Club of Los Angeles and outlying bar associations are 
all represented, as is the judiciary. We want “everybody in on 
the act.” 


One basic admonition—we can’t do an adequate job without 
money. A careful budget has been worked out and approved. 
All members of the Los Angeles Bar Association, the Lawyers 
Club, and of outlying bar associations will be asked to contribute 
on an allocable basis by the Finance Committee, headed by Albert 
Lee Stephens, Jr. There will be no burden if you each respond 
promptly when called upon in the next several months. The 
financial side of the planning simply must succeed. 


We are going to provide our guests with hospitality and enter- 
tainment “Southern California Style” that they will never forget. 
It may not be lavish, but it will be superbly done in good taste, 
befitting the talent and facilities at hand in the “place everybody 
wants to come”; and befitting the good will of our Bench and 
Bar for their visiting brethren from all corners of America. 


Let’s go! 


| LET F L O W £ R S CARRY YOUR MESSAGE 


of Good Cheer—Condolence—Congratulations or for any occasion 
Phone and Charge It . . . 
MAdison 6-5511 
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The Uniform Securities Act 


Report of the Committee on Corporations* 
INTRODUCTORY STATEMENT 

The Committee on Corporations has devoted its entire time 
during the past year to a study of the Uniform Securities Act 
which was drafted by Professor Louis Loss of Harvard Law School 
and his associates, approved by the National Conference of Com- 
missioners on Uniform State Laws on August 25, 1956, and there- 
after approved by the Board of Governors of the American Bar 
Association. 

The Committee has endeavored to accomplish a two-fold pur- 
pose: First, to become familiar with the provisions of this com- 
prehensive law covering a complex field, and second, to compare 
its provisions with existing California law on the subject for the 
purpose of determining whether the Uniform Act, or any part 
thereof, might be employed to improve the law of California. In 
other words, “uniformity” in itself means little unless there is sub- 
stantive value in the law for the citizens of this State. Consequently, 
this report will cover (A) Description of the Uniform Act, (B) 
Comparison of the Uniform Act with Existing California Law and 
Comments, and (C) Conclusions and Recommendations. 


Before summarizing the four parts of the Uniform Act it is 
appropriate to refer briefly to the general policy of the draftsmen: 
With blue sky acts on the books for forty years there appeared no 
justification for writing on a clean slate. Where feasible, phrases 
that have acquired fixed meanings were used but where it seemed 
desirable a fresh approach was used. They believe that an act 
which is reasonably coordinated with federal legislation, as well as 
uniform from state to state, would not only help legitimate inter- 
state business but facilitate an interchangeability of precedent and 
practice. In connection with registration of securities the Uniform 
Act does not attempt to substitute the disclosure philosophy of the 
federal act for the policy of most of the state statutes which apply 
substantive rules of conduct to the sale of securities. The Uniform 
Act attempts to streamline registration for legitimate business in- 
sofar as practicable while at the same time giving the Administrator 
ample “authority to deal with the more sordid aspects of the world 
of finance.” 


*Ed. Note: The Board of Trustees has approved and adopted this report. 
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There are three basic types of state securities regulations: (1) 
prohibition against fraud in the sale of securities; (2) regulation 
of the securities business by regulating the people engaged in the 
business, that is, registration and discipline of dealers, brokers and 
salesmen; and (3) registration or qualification of the securities 
themselves. The Uniform Act covers all three types of regulation, 
and adds provisions for civil liability (with specific remedies and 
a definite period for limitation of actions) and provisions for de- 
termining applicability of the law in interstate transactions. 

A. DESCRIPTION OF THE UNIFORM ACT 
Fraudulent and Other Prohibited Practices 

Part I prohibits fraudulent practices in the sale or purchase of 
a security and in the rendering of investment advice. There are 
no éxemptions. The sanctions are found in other parts of the Act 
and include (1) criminal prosecution in the event of a_ wilful 
violation, (2) injunction, and (3) administrative proceedings to 
deny, suspend or revoke registration when the violator is a broker- 
dealer, an agent of a broker-dealer or of an issuer, or an investment 
adviser. Although there is no civil liability for violation of Part I 
there is provision in Part IV for civil liability (to be referred to 
later). 
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Registration of Broker-Dealers, and Investment Advisers 
Part II requires annual registration of all broker-dealers, agents 
and investment advisers. The Administrator by rule may require 
minimum capital. Ten grounds are specified on which the registra- 
tion of a broker-dealer, agent or investment adviser may be denied, 
suspended or revoked. 


Registration of Securities 

Part III requires the registration of any security before it is 
offered or sold in the state unless the security or transaction is 
exempted. Thus, registration is required not only for primary 
offerings by the issuer but also for secondary distribution of out- 
standing securities or other transactions not involving the issuer, 
unless exempted. This goes further than many existing state statutes. 
Provision is made for three types of registration: (1) Notification, 
(2) Coordination, and (3) Qualification. 

Registration by notification is reserved for companies which have 
been in existence for five years with no default on any senior 
security during the past three years and with a three year average 
net earnings record of five per cent on their common stock. Notifi- 
cation is primarily for those intrastate issues of high quality which 
are not registered under the federal statute. This procedure is also 
available to certain distributions of outstanding securities (“sec- 
ondary distributions”). Registration by notification becomes ef- 
fective automatically two days after filing unless the Administrator 
has issued an order denying or suspending effectiveness. The regis- 
tration statement must contain certain information designed to 
enable the Administrator to determine whether to issue a stop- 
order. 

Registration by coordination is limited to issues for which a 
registration statement has been filed under the federal securities 
act. A registration statement under the Uniform Act must contain 
a copy of the federal prospectus and amendments to the federal 
registration statement. The Administrator may by rule require 
additional basic information relating to the security but not more 
information than is filed with the SEC. Under this procedure regis- 
tration becomes effective at the moment the federal registration 
statement becomes effective if the registration statement under the 
state statute has been on file with the Administrator for ten days 
and a statement of the maximum and minimum proposed offering 
prices and maximum underwriting discounts and commissions have 
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OPENING OF THE 
MISSION INN AT RIVERSIDE 


In 1903 Frank A. Miller built the palatial Spanish style Mission 
Inn on the site of the old Glenwood Hotel in Riverside— where 
it has been a tourist attraction ever since. One of the opening 
ceremonies was the replanting there by President Theodore 
Roosevelt of one of the two original parent trees that gave birth 
to the great California navel orange growing industry. 


That was the year when this 
Bank established its Trust 
Service which is now avail- 


able to the Riverside and San ECURITY- FIRST 


Bernardino area through the 


Citizens Divisional office of NATI e) NAL BANK 


Security-First National Bank. 


TRUST DEPARTMENT 
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been on file with the Administrator for two days, and there are no 
pending proceedings for denial, suspension or revocation of regis- 
tration. Registration by this procedure is an attempt to accomplish 
some coordination between the state and federal statutes without 
sacrificing the traditional regulatory philosophy of the states to 
the disclosure philosophy of the federal statute. If this proposed 
Act were uniform state law, a national issuer of securities could 
register them in all states by practically the same registration state- 
ment. According to Professor Loss, this “coordination procedure” 
merely codifies the better existing administrative practice in the 
states. For example, Professor Loss points out, statutes in ten 
states permit the filing of the SEC registration statement or pros- 
pectus in lieu of some or all of the information otherwise required, 
and in other states the administrators have by rule adopted special 
forms of state registration in case of SEC registration. 


Registration by Qualification requires the issuer to file with the 
Administrator specified information and documents. Under this 
procedure the Administrator may require (i) that additional in- 
formation be filed, (ii) that information and documents specified 
in the statute be dispensed with, (iii) that a prospectus be delivered 
to each person to whom an offer is made. Registration under this 
procedure does not become effective until the Administrator so 
orders. 

Powers of Administrator 

The Powers of the Administrator are specific but have teeth. 
In the words of the draftsmen “any blue sky law must have enough 
teeth in it to take care of the shoddier aspect of the world of finance 
without at the same time interfering needlessly with legitimate 
business.’” Whereas the philosophy of the federal statute is that full 
disclosure of all essential facts relating to a security is sufficient, 
many of the existing state laws go beyond the requirement of dis- 
closure and require the Administrator to deny registration if the 
plan of business is unfair, inequitable, dishonest or fraudulent or 


‘ 


the enterprise is “against public policy” or the business is not con- 
ducted upon sound business principles. The Uniform Act, as we 
will point out, attempts to avoid extremes in providing for the 


powers of the Administrator. 


Procedurally, the Administrator may by rule or order require 
as a condition of registration by qualification or-coordination that 
any security issued to a promoter be deposited in escrow, that the 
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proceeds of sale be impounded until the issuer receives a specified 
amount, that the security be sold only on a specified form of sub- 
scription, and that reports be filed quarterly. 


Substantively, the Administrator is granted power to issue a 


stop order denying effectiveness to, or suspending or revoking the 
effectiveness of, any of the three types of registration statement if 
he finds that (1) any registration statement is incomplete in any 
material respect or is false or misleading with respect to any ma- 
terial fact, (2) any provision of the act or any rule or order has 
been wilfully violated, (3) the security registered has been en- 


joined by any federal or state court or is the subject of a stop 
order issued under any other state act (if based on facts which 
would constitute a ground for a stop order under his state’s Act), 
(4) “the offering has worked or tended to work a fraud upon pur- 
chasers or would so operate,’ or (5) the offering has been or 
would be made with unreasonable amounts of underwriters’ and 
sellers’ discounts, or commissions or promoters’ profits or unrea- 
sonable amounts or kinds of options. Here the Uniform Act repre- 
sents a compromise between two extremes found in existing stat- 
utes—one extreme being that authority to sell can be denied only 
if the Administrator finds that the sale would work or tend to work 
a fraud on purchasers (Georgia) and the other extreme being that 
the Administrator must deny authorization to sell unless he finds 
that “the proposed plan of business of the applicant and the pro- 
posed issuance of securities are fair, just and equitable and that the 
applicant intends to transact its business fairly and honestly”’ (Cali- 
fornia). No permanent stop order may be entered without prior 
notice to the applicant and an opportunity for a hearing followed 
by findings and conclusions of law. 


General Provisions 
Part IV contains definitions, exemptions, requirements for filing 
sales literature, provisions for investigations and injunctions, crimi- 
nal penalties, civil liabilities, judicial review, and an attempt to 
solve some of the conflict of laws problems which arise in inter- 
state transactions. 


Exemption of Certain Securities and Security Transactions 
Exemptions from registration apply to both securities and se- 
curity transactions. In addition to exempting from registration 
described governmental obligations, commercial paper, and securi- 
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ties issued by banks, saving institutions, building and loan asso- 
ciations, insurance companies, railroads and utilities, the act exempts 
securities listed on the New York Stock Exchange, American 
Stock Exchange or the Midwest Stock Exchange, (some exemp- 
tion for listed securities being contained in thirty-seven statutes ). 
Security transactions which are exempt from registration include 
(i) isolated transactions such as Jones sale of his X Company 
stock to Smith, and (ii) transactions (not involving the issuer) 
effected through a registered broker-dealer pursuant to an un- 
solicited order or offer to buy, (iii) any transaction in a bond 
secured by real property if all the bonds are sold as a unit, (iv) 
any transaction by an executor, etc., (v) any transaction by a 
bona fide pledgee, (vi) sales to an institutional buyer such as a 
bank or insurance company or to a broker-dealer, (vii) offerings 
by an issuer to its existing security holders if no remuneration is 
paid for soliciting any security holder or the issuer first files notice 
of the terms of the offer and the Administrator does not disallow 
the exemption within five days, (viii) transactions between the 
issuer and an underwriter, or among underwriters, and (ix) any 
offer (but not a sale) of a security for which registration state- 
ments have been filed under both the Uniform Act and the Securi- 
ties Act of 1933 if no stop-order is in effect and no public pro- 
ceeding is pending. 


In addition to these exemptions of general applicability, the 
Uniform Act expresses in specific terms three exemptions as to 
which the present blue-sky statutes are irreconcilably split. The 
first exempts any distribution (not involving an issuer) of an 
outstanding security if (1) a “recognized securities manual” con- 
tains the names of the issuer’s officers and directors and certain 
financial information, or (ii) the security has a fixed maturity or 
a fixed interest or dividend provision and there has been no default 
during a certain period. The second exempts any offer or sale 
of a preorganization certificate if (i) no remuneration is paid for 
soliciting any prospective subscriber, (ii) the number of subscribers 
does not exceed ten, and (iii) no payment is made by any sub- 
scriber. The third exempts any transaction pursuant to an offer 
directed to not more than ten persons in the state during any period 
of twelve consecutive months if (i) the seller reasonably believes 


that all the buyers are purchasing for investment, and (ii) no 
remuneration is paid for soliciting any prospective buyer. This 





Before the Board...Your Client’s Small Trust! 


Now — with a new service 
from Bank of America — for 
funds starting as low as $5,000 
your client can establish a 
Small Trust for his wife, for 
the education of his children, 
parents, friends or for his fa- 
vorite charity. 


Under this new arrange- 
ment a Small Trust will re- 
ceive all the specialized service 
and benefits previously re- 
stricted by operational costs 
to much larger trusts. 


As one of its several invest- 
ment services, Bank of Amer- 
ica operates a Common Trust 
Fund. This enables a Small 
Trust to secure broad diversifi- 


cation in investments and 
more stability of income—ad- 
vantages not usually available 
for trusts of limited size. In- 
vestment in this Common 
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used for true trust purposes. 
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estate! Our Trust Officers will 
be happy to furnish you with 
complete information. 
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third exemption is designed to permit the incorporated corner 
grocery store or gasoline station to raise additional capital from 
a few relatives or friends without going through registration (or 
violating the statute without realizing that registration is required ). 
It is to be noted that the limitation to ten offerees avoids the unde- 
fined criterion of a “public offering.” 


Sales literature must be filed if the Administrator by rule or 
order so requires, unless the security or transaction is exempted. 


Civil Liabilities 

Civil liability is an important part of any blue sky law, and the 
Uniform Act attempts to provide precise standards of liability. 

Thus, the first clause of the pertinent section imposes civil 
liability on any person who offers or sells a security in violation 
of the provisions requiring registration of broker-dealers, agents 
and investment advisers, and registration of securities, or in viola- 
tion of rules or orders requiring approval of sales literature, or in 
violation of any rules or orders requiring the use of a prospectus, 
the escrow of securities and impounding of proceeds, or the use of 
a specified contract form in making sales. 

The second clause is a fraud statute which is almost identical 
with Section 12(2) of the Securities Act of 1933. It imposes liability 
on a person who offers or sells a security by means of any untrue 
or misleading statement of a material fact unless he sustains the 
burden of proof that he did not know and in the exercise of reason- 
able care could not have known of the untruthful or misleading 
statement. Liability is also imposed on every person who “controls” 
a seller and on every partner, officer or director of such a seller 
and every broker-dealer or agent who materially aids in the sale 
unless they sustain the burden of proof that they did not know 
and in the exercise of reasonable care could not have known of the 
facts by reason of which liability is alleged to exist. The buyer may 
recover the consideration paid for the security with interest at 6 
per cent, costs, and reasonable attorneys’ fees (upon tender of the 
security) or for damages if he no longer owns the security. The 
seller is liable only to the person buying the security from him, The 
buyer must bring suit within two years after the sale. But the buyer 
may not sue if (i) he has received a written offer, before suit and 
at a time when he owned the security, to refund the consideration 
paid together with interest (less income received by him) and he 
failed to accept the offer within thirty days after receipt of such 
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“Someone should tell him about 
Title Insurance and Trust Company” 


Instead of one investment, we believe in many sound 
ones. That’s why—when we’re named as trustee under 
your client’s will—a small estate gets the same diver- 
sification benefits as a large estate. 


You see, we maintain and operate a Common Trust 
Fund. Every dollar we put in as trustee is a diversified 
investment. We’d like to give you more details. Just 
call our Estate Planning Division, MAdison 6-2411. 


Southern California’s Oldest Trust Company 
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offer, or (ii) if he received such an offer before suit and at a time 
when he did not own the security unless he rejected the offer in 
writing within thirty days of its receipt. Further, the Act provides 
that no person who has engaged in the performance of any contract 
in violation of any provision of the act or any rule or order may 
base any suit on the contract. 
Rule-Making Power and Scope of the Statute 

Rule-making power is granted to the Administrator. He may 
make such rules, forms and orders as are necessary to carry out 
the provisions of the Act. No provision imposing liability applies 
to any act done or omitted in good faith in conformity with any rule, 
form or order notwithstanding that such rule, form or order may 
later be amended, rescinded or be determined by judicial authority 
to be invalid. 

The scope of the statute is defined. Here the Uniform Act enters 
a new field by attempting to set up rules for determining what law 
applies in interstate transactions when one element of the transaction 
occurs in State S and another element occurs in State B. In other 
words, it attempts to substitute a predictable means of determining 
the validity of the transaction instead of the utter confusion of the 


decided case law (i.e., validity is determined according to the law 
of the place where the “offer” is made, or the law of the place of 


“acceptance,” or the law of the place of “performance’’). 

The Act requires every applicant for registration to appoint the 
Administrator for service of process. It goes on to provide that 
when any person engages in conduct prohibited or made actionable 
by the Act and he has not filed a consent to service of process his 
conduct shall be deemed equivalent to his appointment of the Ad- 
ministrator to receive service with the same force as if served on 
him personally (a copy of the process being sent by registered mail 
by the Administrator to such person at his last known address). 


B. COMPARISON OF THE UNIFORM ACT WITH 
EXISTING CALIFORNIA LAW AND COMMENTS 


1. Part I of the Uniform Act prohibiting certain fraudulent practices 
and Part IV imposing civil liability upon the breach of defined standards 
in the sale of securities have no counterpart in the law of California. 


Under Part I of the Uniform Act there is a criminal offense if 
a person, in connection with the sale or purchase of any security, 
engages in fraudulent or deceptive practices or makes an untrue 
statement of a material fact or omits to state a material fact where 
the omission makes misleading the statements which are made. 
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There is no corresponding provision in the California Corporate 
Securities Law although the Commissioner is authorized to deny 
a certificate to a broker or agent, or to suspend or revoke a cer- 
tificate previously granted if he finds that the broker or agent has 
engaged or is about to engage in any fraudulent transaction (Cor- 
porations Code Sections 25706 and 25709). Certain conduct pro- 
hibited by Part I of the Uniform Act would constitute a criminal 
offense under Corporations Code Section 26104 relating to the cir- 
culation of any advertisement containing a false, misleading or 
deceptive statement concerning a security. Certain other acts pro- 
hibited by Part I would doubtless be punishable under the Califor- 
nia Penal Code (see, for example, Penal Code Section 484). Part 
I also prohibits fraudulent or deceptive practices by investment ad- 
visers. Here again there is no corresponding provision in the Cali- 
fornia Corporate Securities Law although the Commissioner may 
deny, suspend or revoke the certificate of an investment counsel 
on the basis of fraud committed or threatened (Corporations Code 
Sections 25805, 25807, 25808). Part I contains a provision requir- 
ing every contract between an investment adviser and his clients to 
include certain provisions in writing relating to his remuneration. 
There is no corresponding provision in the Corporate Securities 
Law. 


Part IV of the Uniform Act imposes civil liability on (1) any 
person who offers to sell or sells a security in violation of certain 
designated provisions of the Act (i.e., registration) or certain 
designated rules or orders, or (2) any person who offers to sell or 
sells a security by means of an untrue statement of a material fact 
or an omission to state a material fact necessary to avoid deception, 
(the purchaser of the security not knowing of the untruth or omis- 
sion) and who fails to sustain the burden of proof that he did not 
know and in the exercise of reasonable care could not have known 
of the untruth or omission. Any person making such an offer or sale 
is liable to the immediate purchaser of the security who may recover 
(i) the consideration paid plus interest and costs less income re- 
ceived on the security upon tender of the security to the seller or 
(ii) damages (in an amount computed as above) less the value of 
the security at the time when the purchaser disposed of it plus 
interest on such value from the date of disposition, if the purchaser 
no longer owns the security. The California Corporate Securities 
Law provides for penalties for violations but it is silent as to civil 
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remedies and contains no provisions defining fraud in the sale 
of securities; it does not specify the persons who are liable in a 
civil action nor the persons who may enforce the liability, nor the 
measure of damages, nor does it prescribe any period of limitations 
for civil actions. California Corporations Code Section 26100 pro- 
vides: “Every security of its own issue sold or issued by any com- 
pany without a permit of the commissioner then in effect author- 
izing the issuance or sale of the security is void.” This has been 
interpreted by the California decisions to mean “voidable” at the 
instance of a purchaser who is not in pari delicto with the issuer, 
with the result that the purchaser of the security is entitled to 
relief as against the seller. Apparently under the California law 
the purchaser is entitled to relief by way of rescission in an action 
for money had and received or in an action for damages. With 
minor exceptions, the form of remedy elected by the plaintiff in 
California is not of particular importance and the substance of 
the purchaser's right seems to be the right to recover the considera- 
tion paid plus interest, less the income received on the security, 
upon tender of the security (or without tender if it appears that 
the security is valueless). But except where a violation of the 
Corporate Securities Law is involved, there is no statute or case 
law in California that has developed special rules covering fraud 
or specifying the civil remedies of the purchaser of securities. Thus, 
where there is no violation of the Corporate Securities Law the 
general common law rules in effect in California covering fraud, 
deceit and misrepresentation apply to the sale of securities in the 
same manner as in other transactions. Recovery on these common 
law principles in California presents major problems of pleading, 
proof, scope of liability, measure of damages and the statute of 
limitations. 


Whereas the Uniform Act is explicit that the liability of the 
seller is only to his immediate purchaser, in California the liability 
based on Corporations Code Section 26100 has been held to run 
to a transferee of the security. The rule in California as to the 
measure of liability to such a transferee is not clear but possibly 
our courts would hold that the transferee has no greater rights 
than the original purchaser and therefore cannot recover an amount 
exceeding the original issue price plus interest, irrespective of the 
price paid by the transferee. 


The Uniform Act provides that every person who “controls” 
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the seller, every partner, officer or director of such a seller, every 
employee of such a seller who materially aids in the sale, and every 
broker-dealer or agent who materially aids in the sale, are also 
liable jointly and severally with the seller unless they sustain the 
burden of proof that they did not know and in the exercise of 
reasonable care could not have known of the existence of facts by 
reason of which the liability is alleged to exist. In contrast to this 
provision, the California law apparently imposes liability only on 
the issuer and on directors, officers and agents of the issuer who 
personally participate or aid in the issuance of the securities. 

In other words, in California a violation of the Corporate Securi- 
ties Law, whether innocent or intentional, gives rise to a right of 
rescission or recovery in damages for so-called breach of warranty 
and these remedies are apparently available to remote purchasers 
as well as the original buyer. 

There appears to be no case law in California as to the rights 
of a purchaser who has disposed of the security, but Thomas Dahl- 
quist, in his articles in 33 and 34 California Law Review, takes 
the view that such a purchaser has no rights against the seller. If 
this is so, the California law differs from the Uniform Act which 
affords a remedy to the purchaser under such circumstances. 

Whereas the Uniform Act provides that the buyer may not sue 
more than two years after the contract of sale, it is not clear in 
California whether, in the absence of circumstances which con- 
stitute fraud, the period of limitation is two or three years from 
the date of the issuance of the “void” security. If fraud is established, 
then the period of limitation is three years from the discovery of 
the fraud by the plaintiff. 

As we have noted above, the Uniform Act prevents the buyer 
from bringing suit if the buyer while he still owned the security 
received a written offer to refund the consideration paid by him 
with interest (less the amount of income received) and the buyer 
failed to accept such offer within thirty days, or if the buyer 
received such an offer before suit and at a time when he no longer 
owned the security unless the buyer rejected the offer in writing 
within thirty days after its receipt. There is no corresponding pro- 
vision in the California law, with the result that the issuer is unable 
to validate the transaction unless the buyer takes some affirmative 
action for that purpose. 


The Uniform Act provides that no person making or performing 
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a contract in violation of any provision thereof or any rule or order 
thereunder with knowledge of the facts may base any suit on the 
contract. The California Corporate Securities Law contains no 
comparable provision (but it is likely that the same result would 
be held to follow under general principles ). 


2. With respect to registration of broker-dealers, agents and invest- 
ment advisers, there are no significant differences between Part II of 
the Uniform Act and the California Corporate Securities Law. 


With regard to registration and supervision of broker-dealers, 
agents and investment advisers, there are numerous differences 
hetween the Uniform Act and the California Corporate Securities 
Law but they are not significant. In some instances improvement 
could be made in the California law. 


3. The Uniform Act’s procedure for registration of securities by 
“qualification” is similar to California’s application and permit system, 
but California has no procedure comparable to the “notification” and 
“coordination” registration of the Uniform Act. 

Under the Uniform Act whenever a security cannot be registered 


by “notification” or by “coordination” it must be registered by 


“qualification” which means that detailed information must be 
disclosed to the Administrator and registration does not become 
effective until the Administrator issues an order. Registration by 
qualification is similar to the application and permit system under 
the California Corporate Securities Law. 

However, California has no procedure comparable to registration 
by notification or coordination which provide for automatic effec- 
tiveness of registration without any order of the Administrator. 
This situation presents an opportunity for comment on these 
methods of registration in relation to the desirability of their use 
in California. 

Notification is designed as a simple procedure to permit regis- 
tration of high quality issues. The question is whether the Adminis- 
trator will be furnished adequate information to enable him to 
determine whether the security is eligible for registration by noti- 
fication and whether there is compliance with the substantive 
standards of the Act. The test for eligibility for such registration 
is based on past financial performance of the issuer (such as pay- 
ment of interest, dividends and sinking fund deposits) and does 
not necessarily give assurance that the new security will be a 
“sound investment.” In evaluating notification as a part of the 
Act, the question is not whether the test is such that there will 
be eligible only securities of companies so sound that administra- 
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tive action is not really necessary at all, but rather whether there 
will be eligible only companies whose securities the Administrator 
can judge, by the standards set forth elsewhere in the Act, with 
only the data called for. On the whole, a simple fast procedure 
of registration of high quality issues seems to justify a procedure 
like notification. 

Under registration by coordination the applicant must file a copy 
of the federal prospectus and amendments to the federal registra- 
tion statement and any other information filed with the SEC which 
the Administrator may require. This procedure is very much like 
the present practice in California with respect to issues registered 
with the SEC. That is, it is customary to file a registration state- 
ment with the SEC, file an application for a permit with the Cali- 
fornia Commissioner with cross reference to a copy of the SEC 
registration statement filed as part of the application and to file 
with the Commissioner a copy of the amendments to the SEC 
registration statement, and, if the price is fixed immediately prior 
to the time when the permit is desired to advise the Commissioner 
of the price and other data by telephone, telegram or letter. 


The information to be supplied the Administrator under the 
coordination procedure, plus the ten-day minimum period ayail- 
able to the Administrator, gives him adequate basis and time for 
decision. Registration by coordination appears to be a worthwhile 
improvement in California procedure. 

On this subject several points should be stressed : 

First, registration by notification and by coordination is not a 
disclosure of facts so far as the ultimate investor is concerned, 
rather it is a streamlined procedure for disclosure to the Adminis- 
trator of information which he needs to exercise his discretion as 
to whether the substantive standards of the Act applicable to all 
registrations are met. 

Second, the burden is on the Administrator to disapprove a 
registration by notification or by coordination whereas in Cali- 
fornia the Commissioner must take affirmative action before a per- 
mit is issued. This shifting of the burden to the Commissioner of 
disapproving a security “for cause’ would be a major change in 
policy for California. 

Also, it should be noted that the Uniform Act covers “secondary 
offerings” (where the issuer is not involved) whereas the Cali- 
fornia law does not unless the secondary offering is made for the 
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henefit of the issuer. Here the provisions of the Uniform Act sug- 
gest a means of strengthening the California law with respect to 
protecting the investor from unregulated selling of securities by 
persons not connected with the issuing company. 


4. The Uniform Act attempts to confine the Administrator’s powers 
within defined channels, whereas the California Administrator possesses 
nearly unlimited authority in policing securities. 


Under the Uniform Act the Administrator in connection with 
registrations by qualification or coordination may, with respect to 
securities issued within the past three years or to be issued to a 
promoter for a substantially different consideration or to any 
person for other than cash, require deposit in escrow. In Califor- 
nia, a deposit in escrow may be imposed without any prescribed 
limitation other than that it appears to be necessary or advisable 
for the protection of the public and the purchasers. 

Under the Uniform Act the Administrator’s power to issue a 
stop order denying, suspending or revoking effectiveness of a 
registration is conditioned upon his finding that certain specified 
circumstances exist (such as the fact that the registration state- 
ment is incomplete or misleading, the Act has been violated in 
connection with the offering, the issuer’s enterprise or method 
of business would include activities which are illegal where per- 
formed, or “the offering has worked or tended to work a fraud on 
purchasers or would so operate”). In California the Commissioner 
must issue a permit if he finds that the issuer’s plan of business 
and the proposed issuance of securities are “fair, just and equi- 
table,” that the applicant intends to transact its business fairly 
and honestly, that the securities to be issued and method of issu- 
ance will not work a fraud on purchasers, but otherwise he need 
not issue a permit. Thus, California law gives the Commissioner 
much more latitude in refusing to allow a sale of securities than 
the Administrator possesses under the Uniform Act. 

In brief, the powers of the California Commissioner seem broad 
enough to justify the Commissioner in refusing to issue a permit 
because in his opinion the securities are unsound or speculative or 
the price is excessive. It is doubtful that, in this respect, the powers 
of-the Administrator are as broad as those of the California Com- 
missioner. 


5. The exemption of securities and security transactions is far more 
extensive under the Uniform Act than under the California Corporate 
Securities Law. 


In general, it may be observed that the exemptions provided by 
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the Uniform Act have the effect of freeing from regulation a vast 
number of securities and transactions which are now subject to 
regulation under the California law. We have already set forth 
in some detail the exemptions provided by the Uniform Act and 
will not refer to them here. It is sufficient to say that in this field 
great care should be taken so as not to vitiate protection to the 
investor afforded by the procedure of registration. For example, 
even securities listed on the New York Stock Exchange may require 
the disclosure of pertinent information in order to allow the Ad- 
ministrator to perform his proper functions. Nor will the listing 
of the security in a recognized “securities manual’ guarantee that 
sufficient information has been furnished. 

6. The Uniform Act in its provisions relating to applicability 
to interestate transactions and service of process goes far beyond 
existing California law. 

The Uniform Act purports to make the Act apply to, and hence 
to give jurisdiction to courts of a state adopting the Act over, the 
partly extraterritorial transactions or conduct specified in the Act 
if a specified component thereof occurs in such state. It provides 
a broader application to interstate transactions than does the Cali- 
fornia Corporate Securities Law. 

The Act imposes criminal penalties and civil liabilities on sellers 
of securities where an offer to sell is made within the state or an 
offer to buy is made and accepted within the state. While the Act 
is principally directed at nonresident sellers who actively solicit 
transactions from resident prospective buyers it may have a broader 
application. For example, if a buyer in State B sends to a securities 
dealer in State S an order for securities which have not been 
registered in State B, the Uniform Act provides that the offer 
originated in State B and therefore the acceptance of the order by 
mail would probably render the dealer subject to liability in State 
B because the Act also provides that acceptance took place in State 
B. 

It should be noted that a series of cases has been building up 
in California with respect to the applicability of the California Cor- 
porate Securities Law to a transaction part of which occurs in some 
other state. These decisions are based on the law of contracts. The 
ultimate rule which they are approaching is that an offer received 
in California or a solicitation of a person in California, by mail or 
otherwise, is a transaction subject to California law and that, a 
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fortiori, a transaction actually effected in California by delivery of 
money or securities therein is so subject. See, People v. Sears, 
124 C A 2d 839 (1954) ; Hardy v. Musicraft Records, 93 C A 2d 
698 (1949). 

The provision of the Uniform Act which purports to make a 
violation of the Act by a nonresident a consent by him to service 
of process for purposes of in personam jurisdiction raises federal 
policy questions of whether it is desirable for a nonresident to be 
burdened by having to defend in California a lawsuit based on 
acts done by such person outside of California even with conse- 
quences in California, and whether California residents should be 
so burdened, if some other state adopts the Act, by having to 
defend in such state such a suit. Possibly the United States Supreme 
Court decision in Travellers Health Association v. Virginia, 339 
U. S. 643 (1950) may support the constitutionality of the provi- 
sions of the Uniform Act on its extraterritorial application. 


Cc. CONCLUSIONS AND RECOMMENDATIONS 

The Committee makes the following conclusions and recom- 
mendations : 

(1) The proposed Uniform Securities Act if adopted by a large 
number of states would tend to produce uniformity in the proce- 
dure for registration of securities, provided there is reasonable 
uniformity in the regulations and forms adopted under the Act 
by the several administrators. In other respects (e.g., as regards 
provisions relating to fraud, civil liability, exemptions from regis- 
tration, and application of the Act to interstate transactions) the 
Uniform Act will tend to build up judicial decisions construing 
the provisions of the Act in common use in the various states, 
which would enable a lawyer in one state to know more definitely 
how to handle a transaction involving the sale of securities in 
another state, and enable him to advise his clients more definitely 
with regard to their substantive rights and obligations in connec- 
tion with security transactions commenced or consummated in 
another state. 

(2) The primary question to be considered in evaluating a pro- 
posed uniform securities law is whether its adoption accords with 
the public policy of California and would provide adequate pro- 
tection to investors and adequate regulation of persons selling 
securities within California’s jurisdiction. (Uniformity, though 
important, is secondary to this question.) With reference to this 
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primary question, the Committee has concluded that the Uniform 
Securities Act contains valuable ideas both of substance and pro- 
cedure relating to the regulation of securities transactions and 
the protection of investors, and that these ideas (some of which 
are not covered by existing California law) could be used to ad- 
vantage as part of the law of California. The Committee has con- 
cluded that the Uniform Securities Act in its present form should 
be changed in a number of significant respects, particularly to pro- 
vide necessary protection for California investors, and that as so 
changed the Uniform Securities Act would be a desirable blue sky 


law for California. 

(3) The Committee recommends that the Board of Trustees 
instruct the Committee on Corporations to prepare a report pro- 
posing revisions to the Uniform Securities Act desirable for 


California. 

Herbert A. Smith (Assistant Commissioner of Corporations ) 
desires the record to show that he does not agree with the report 
of the Committee. In his opinion the proposed Uniform Securi- 
ties Act, because of the extensive exemptions contained therein 
and the deprivation of the administrator of the exercise of dis- 
cretion in most instances, would be entirely inadequate to protect 
the people of California from security frauds and its adoption would 
result in the loss of approximately 37 years of development of 
securities law in this state by the Legislature and courts. Mr. 
Smith recommends that the proposed Uniform Securities Act be 
disapproved and that the attention of the Committee be directed 
to the recommendation of improvements in the present Corporate 
Securities Law.* Respectfully submitted, 

Hugh W. Darling, Gerald P. Rosen 

Board Member Arthur W. Schmutz 
James E. Dunlap Herbert A. Smith 
Gerold C. Dunn Richard W. Sprague 
Peter E. Giannini Charles E. Stimson, Jr. 

James M. Irvine, Jr. Glendon L,. Tremaine 
Julian C. Isen R. Bradbury Clark, 
William P. Martin Secretary 

Chalmers L. McGaughey s/ Robert H. Edwards, 
Van Cott Niven Chairman 
William G. Robertson 


Ep. Note: There was appended to the report a special report by Messrs. James M. 
Irvine, Jr. and Van Cott Niven on “Comparison of the Uniform Securities Act with 
” 


the California Corporate Securities Law,” and a special report by, James E. Dunlap, 
Esq., on “Uniformity Achieved by Proposed Uniform Securities Act.’ 
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Opinions of the Committee on Legal Ethics 


Los Angeles Bar Association 


OPINION NO. 243 
(October 17, 1957) 

ACCEPTING EMPLOYMENT. An attorney may contract with a 
third person not to represent a particular prospective client and may 
exact consideration favorable to a client for such permission. 

A firm of attorneys has submitted the following factual situation 
and has requested this Committee to express its opinions as to the 
propriety or impropriety of the conduct of the attorney in question. 


The situation involved relates to past and present labor con- 
troversies between Union L, and Companies A and B. Each 
company had its own attorney. The Union involved was en- 
gaged in a strike with Company A. During the course of this 
trade dispute between Company A and the Union, the Union 
business agent conferred with the attorney for Company B, 
not then involved in a labor dispute with the Union, as a result 
of which the following agreement was entered into: 

1. The attorney for Company B would not represent Com- 
pany A in the pending Union negotiations ; and 

2. The Union would not picket Company B. 

The attorney for Company B had theretofore been offered a 
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substantial fee to represent Company A in these Union negotia- 
tions and which he turned down as a result of the agreement. 
Thereafter, the attorney for Company B rejected the offer 
to serve Company A in the legal proceedings in accordance 
with his agreement with the Labor Union's representative. The 
labor controversy between Company A and the Union was ulti- 
mately settled, and thereafter, in violation of the agreement 
between Company B’s attorney and the Union representative, 
the Union picketed Company B. Company B is now bringing 
an action as a third party beneficiary of this agreement between 
Company B’s attorney and the Union representative. 


The question presented is whether or not the conduct of the at- 
torney for Company B violates any of the canons of ethics for 
attorneys at law. 


A careful review of the facts leads the Committee to believe that 
there are only two possible aspects which might involve any un- 
ethical practices : 

(1) The agreement by the attorney for Company B for a con- 
sideration not to represent Company A; and 


(2) The propriety of the agreement from the standpoint of in- 
ducing the Union not to picket Company B. 


Turning to the first question, it is, of course, quite proper for 
an attorney to refuse to represent any person in any civil matter. 
(See ABA Canon 31.) At the time of the negotiations between the 
attorney for Company B and the Union representative, the attor- 
ney was doing what he was legally entitled to do in declining to 
represent Company A, and at the same time was obtaining a benefit 
for his client. It does not appear to the Committee that this situation 
presents a problem of unethical conduct. 


Turning to the second matter, while it is recognized that it is 
quite improper for attorneys to participate in or be parties to cer- 
tain contracts which are reprehensible and violate acceptable moral 
principles, there is nothing in the facts given which indicates that 
this contract entered into between the attorney for Company B and 
the Union representative was such an objectional contract. It is 
the opinion of the Committee that this matter does not present a 
problem of unethical conduct. 


This opinion, like all opinions of this Committee, is advisory 
only (By-laws, Article X, Sec. 3). 
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BBR Bre Bre cB Chr o Bire oRirw e 


é Silver Memories 


Date c tir Rr hres Bre hr o hr KE 


Compiled from the World Almanac and the L.A. Daily Journal of 
January, 1933, by A. Stevens Halsted, Jr. 


A new plan for the Probate Court 
plan has been instituted. One Superior 
Court Judge, presently Charles §S. Crail, 
will be solely responsible for all probate 
work of the court. The court will have 
three Commissioners as assistants: J. 
W. “Bud” Mullin, Jr., former bailiff 
under Judge Crail, Florence Bischoff, 
and Mrs. Clemmence Brown. 


* * * 


A. Stev Halsted, Jr. ss nas 
ieee a New officers and trustees of the Los 


Angeles Bar Association for the coming year are: President, 
Lawrence L. Larrabee; Senior Vice-President, W. H. Ander- 
son; junior Vice-President Joe Crider, Jr.; Trustees; T. W. 
Robinson, Loyd Wright, William A. Bowen and E. D. Lyman. 


* * * 


In Germany, Gen. Kurt von Schleicher has resigned as 

Chancellor and is being succeeded by Adolf Hitler. 
2 @ 

Justice Ira F. Thompson of the District Court of Appeals has 
been sworn in as a new justice of the California Supreme 
Court. Judge Albert Lee Stephens of the Los Angeles Superior 
Court has taken the oath of office to succeed Justice Thomp- 
son. The oaths were administered by Lewis R. Works, presid- 
ing justice of Division Two of the second District Court of 
Appeals. * * * 


The Anglo-American treaty of 1924 providing that British 
rum-runners may be searched only when within an hour’s sail- 
ing distance from the U.S. coast has been sustained by the 
Supreme Court in a decision holding that the 1930 Tariff Act, 
which set a 12-mile limit, did not invalidate the earlier treaty. 
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E. W. Hendrick, Los Angeles attorney, a graduate of West 
Point and of U.S.C. Law School, has been named Executive 
Secretary by the State Bar’s Board of Governors to succeed 
Edward S. Shattuck, who has resigned after 31% years in the 
post to become a Deputy City Attorney under Erwin P. 


Werner. 
cs oa ok 


The following “want ad” appearing in the Daily Journal, 
characterizes the difficult financial times: “Attorney seeks 
employment; age 42; can handle Probate, Domestic Relations 
and certain classes of civil and criminal cases without super- 
vision if desired; can make appearances in all Courts. Notary 
Public; handle typewriter accurately and with fair speed; 
earned $300 a month for five years with local firm until busi- 
ness dropped off ; no business getter, but can hold clients ; have 
good car that can be used in business when tecessary; will 
work for $30 or $35 a week with good firm until the business 
handled fully warrants increase; satisfactory references as to 
integrity and dependability.” 
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By George Harnagel, Jr. 


The Supreme Court of Illinois has ap- 
pointed a committee of judges and law- 
yers to prepare suggested forms of jury 
instructions for use in the courts of that 
state. The work being done by the com- 
mittee will include “a study of the use of 
language, the length of sentences, and the 
kind of words likely to be most under- 


” 


standable to a jury... . 


a 


Harnagel, Jr. ; 
ee Public Relations Along the Potomac 


“The first annual report of the Public Relations Advisor to the 
sar Association of the District of Columbia” includes the 
following items: 

“Recognizing the social and health problem of alcoholism, 
and its drain on the taxpayer, judges, lawyers, laymen and 
legislators have taken the lead in solving the District’s prison, 
parole and probation problem . . . 


“James Clayton of The Washington Post ably came to the 
defense of lawyers . . . ina story on tippling lawyers around 
the Municipal Court... . 


“Eve Edstrom of The Washington Post . . . wrote an excel- 
lent story on the alcoholic problem. Richard Rogers of The 
Evening Star wrote an excellent story on repeater drunks.” 

While we haven't read the newspaper stories referred to, we are 
glad to be able to say that the Report of the Public Relations 
Advisor seems to imply that only the first story—the one about 
“tippling lawyers around the Municipal Court’”—deals exclusively 
with members of the bar as that term is normally used in bar 
association publications. 

x * * 

The building which will house the headquarters and staff of 

the State Bar of Wisconsin is nearing completion at Madison. 


* * x 


A recent opinion of the Ethics Committee of the Michigan Bar 
Association evoked the following comment in The Detroit Lawyer: 
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“Perhaps you sympathized with the poor devil in the small town 
who, faced with an operation, inserted an ad in the local paper 
advising his clients that his office would be closed until his return 
from the hospital. Even the Ethics Committee felt sorry for this 
sinner—while gently slapping his wrist for failing to write indi- 
vidual letters to each and every one of his clients. We hear a lot 
of talk about comparative negligence—let’s coin a phrase—‘‘com- 
parative ethics.”” How does the sin of this stricken small town coun- 
selor compare with that of his large city brother who, with thirty 
pending matters in varying states of crises, departs for an extended 

. holiday without knowing himself when he will be back—let 
alone advising his clients in the public prints.” 


x * x* 


Misguided Jurors 
“A recent survey of the records of the Appellate Court of Illinois 
covering the last 25 years disclosed that on appeal there were re- 
versals in 38% of all the cases in which it was contended the jury 
were erroneously instructed.”—J/linois Bar Journal. 


* * 


Politics 


Politics makes strange bedfellows, but they soon get used to the 


same bunk.—Banking. A se 


“Some of the recent bits of tax legislation emanating from the 
1957 Legislature, including some of the court rulings thereon, has 
left most of the people of South Dakota, in a more or less intaxi- 
cated condition.” —South Dakota Bar Journal. 


Grammar and all. eae 


They're Busy in Minnesota Too 
“FOR SALE: Law library, office equipment and practice in 
northern Minnesota city of 8,000 population. Lawyer retiring 
after 32 years of practice. Four other lawyers in city all have 
more work than they can do. Ideal situation for young lawyer. 
Box 2031.”—Advertisement in The News Bulletin of the Iowa 


State Bar Association. rt ae 


The State Bar of South Dakota has a Legislative Counsel 
Service Committee which assists members of the State legislature 
in drafting bills. 
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“... A few of our [present] Supreme Court judges have been 
good lawyers. One at least, Felix Frankfurter, has been an out- 
standing student of the U. S. Constitution. 

“Many of them have had experience in the United States gov- 
ernment as senators or special appointees. 

“Yet the total previous judicial experience of nine men on our 
Supreme Court consists of 9¥ years plus 18 months of small town 
police judgeship. 

“We are fully aware that the great basic work on Supreme Court 
decisions is done by law clerks. We do not expect nine men to carry 
the load of research that a good court decision must carry. 

“But we do demand a calm detachment that a true jurist must 
bring to decisions involving the life, liberty and pursuit of happi- 
ness for 165 million Americans. . . ..,—The Amarillo Globe-Times. 


a ao 


Justice? 

“An unusual case occurred near Anchorage when an Indian shot 
and killed another Indian whom he said he mistook for a moose. 
Although the manslaughter charge was not pressed, the Indian 
was convicted of hunting moose during the closed season and was 
sentenced to 90 days in jail.” —From the 1941 Annual Report of 
the Alaska Game Commission to the Secretary of the Interior. 

* * 

“When Calvin Coolidge was president, he said ‘Every word the 
president utters weighs a ton.’ We might adapt this observation 
to the judiciary and say that every opinion written by a judge will 
eventually weigh a ton in the law reports.” —Carl H. Smith in Wis- 
consin Bar Bulletin. 


Sn ok @ 
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Federal Courts Criminal 
Indigent Defense Panel 
The Los Angeles Bar Association recognizes with thanks 


the following attorneys who served on the Federal Courts 
Criminal Indigent Defense panel during November and De- 


cember, 1957: 


John C. Campbell 
Cameron W. Cecil 
Marvin Donine 
Francis R. Dwyer 
Thomas Ferguson 
Leo K. Gold 
Leonard A. Goldman 
Morgan W. Gordon 
Richard F. Hayden 
Richard B. Hoegh 
Enoch I. Kaufer 
Thomas Koerber 


Bernard Lauer 

Leon Leonian 

Paul Magasin 

Edwin Malmuth 

Pat McCormick 
William E. McIntyre 
Howard Meyerson 
Tetsujiro Nakamura 
Hubert Rappaport 
Frederic B. Schramm 
Arthur Stahl 


Morris Stone 
Alan R. Talt 
John G. Thorpe 
Robert C. Todd 
William G. Tucker 
Barbara Warner 
Wesley White 
Howard Wiener 
Rodman Woelfle 
Harry Wolpin 
Richard Zabel 
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